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I. “Administrative and Financial Burdens”

A. Kroger Limited Partnership (September 2014):

1. Unions are not required to advise potential Beck objectors how much they
could save by resigning from the union

2. Employee argued for pre-resignation calculation

3. “[I]mposing that requirement risks saddling unions with administrative
and financial burdens that many unions might find impossible or
impractical to meet.”

II. Use of Employer’s E-mail System for Union Organizing

A. Register Guard (2007):

1. No right to use employer’s e-mail system for organizing efforts

2. Employers may allow certain non-work use of e-mail while prohibiting
other non-work use, absent discrimination against union activity

B. CalTech Jet Propulsion Laboratory (March 2014):

1. “Chairman Pearce does not agree with the standards governing restrictions
on employee use of employer email systems established in Register Guard
. . . .”

C. Purple Communications (September 2014):

1. “The General Counsel argues that Register Guard should be overruled,
and our April 30, 2014 notice and invitation to file briefs sought input . . .
on that question.”

2. The Board explicitly deferred decision on access to the employer’s e-mail
system

III. Micro-Units After Specialty Healthcare

A. Macy’s, Inc. (July 2014):

1. 120 sales employees at a department store

2. NLRB approved a petition seeking to organize only the 41 who sold
cosmetics and fragrances
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3. “Significantly, this is a primary selling department, not a sub-department
within a primary selling department.”

4. Union won the election 23-18

B. The Nieman Marcus Group, Inc. (July 2014):

1. 354 sales employees at a department store

2. Union sought to represent 35 from one shoe department and 11 from
another shoe department

3. NLRB: Community of interest factors are outweighed because the
proposed unit was inconsistent with the employer’s “administrative or
operational lines”

IV. Concerted Activity

A. Fresh & Easy Neighborhood Market, Inc. (August 2014):

1. Single employee claimed sex harassment based on a white-board drawing

2. On a piece of paper, she copied what was on the white board

3. Then she asked two employees to sign her hand-drawn depiction

4. ALJ: Not concerted activity because the harassment complaint was
personal to her

5. NLRB: Reversing ALJ, the Board concluded that the activity was for
“mutual aid or protection”

6. “[C]oncertedness is not dependent on a shared objective or on the
agreement of one’s coworkers with what is proposed.”

7. “’An injury to one is an injury to all’ is one of the oldest maxims in the
American labor lexicon.”

V. Employee Decorum Policies

A. Hills and Dales General Hospital (April 2014):

1. Policies at issue

2. NLRB found these policies unlawful

3. “Overbroad and ambiguous”

4. Policies would interfere with employees’ Section 7 rights
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VI. Arbitration Policies

A. Murphy Oil USA, Inc. (October 2014):

1. Arbitration agreement required binding individual arbitration, “without
consolidation of such claim with any other person or entity's claim.”

2. NLRB: “The Agreement clearly and expressly bars employees from
exercising their Section 7 right to pursue collective litigation of
employment-related claims in all forums.”

3. NLRB reaffirmed its 2012 D.R. Horton decision invalidating class-action
waivers

4. Acknowledged that the Fifth Circuit denied enforcement of D.R. Horton
and two other circuits have rejected it

5. NLRB: “Scholarly support for the Board's approach, by contrast, has been
strong.”

VII. Social Media

A. Triple Play Sports Bar and Grille (August 2014):

1. Former employee’s Facebook status:

2. A current employee “liked” the comment

3. Another current employee posted a comment: “I owe too. Such an
a**hole”

4. The two employees were fired

5. Four-factor Atlantic Steel test: “Egregious” employee conduct is not
protected

6. Atlantic Steel “is not well suited to address issues . . . involving
employees’ off-duty, offsite use of social media to communicate with
other employees or with
third parties.”

7. Instead, comments about an employer may lose protection if they are
defamatory or “disparage its product or services or undermine its
reputation”

8. Employee describing owner as “a**hole” was “merely (profanely) voicing
a negative personal opinion” of the owner



5

9. Defamatory? The employee admitted under oath that she had no reason to
believe her withholding had been improperly calculated

10. NLRB: “But this admission does not establish that her statement, ‘I owe
too,’ was untrue, let alone maliciously so.”

VIII. Policies With “Savings Clauses”

A. Triple Play Sports Bar and Grille (August 2014):

1. NLRB: Internet/blogging policy prohibiting “inappropriate” discussions
was overbroad and unlawful

2. Policy disclaimer: “In the event state or federal law precludes this policy,
then it is of no force or effect.”

3. NLRB: “The two unlawful discharges served as an indication to
employees that the clause did not shield protected activity”

IX. Independent Contractors

A. FedEx Home Delivery (September 2014):

1. NLRB: FedEx drivers are employees, not independent contractors

2. Common-law agency test applies; no one factor is determinative

3. Entrepreneurial opportunities (for gain and loss) must be specific to the
individuals at issue

X. What’s Next from the Board?

A. “Quickie Election” rules:

1. 21 days from petition to election (instead of 42 days)

2. 2 business days to provide list of employees’ names, addresses, phone
numbers, and e-mail (instead of 7 days for names and addresses)

3. All legal issues would have to be presented in a “Statement of Position”
filed

4. McDonald’s USA, LLC (complaints authorized July 2014): National
franchisor to be named as joint employer with franchisees for unfair labor
practice charges

5. Browning-Ferris Industries (decision pending): NLRB invited briefs on
what constitutes joint employer status
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6. Purple Communications (September 2014): “Regarding the Union's
contention that ‘captive audience’ meetings in the preelection period
should be objectionable conduct, we note the equivocal evidence as to
whether the meetings at issue here were in fact mandatory.”

7. Northwestern University: NLRB’s Regional Director in Chicago ruled that
college athletes are employees

XI. What’s Next for the Board?

1. Republicans will control the Senate and the House of Representatives

2. Congressional oversight?


